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Chairman Joseph Simons and Commissioners
Federal Trade Commission
600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Dear Commissioners:

I write to follow up on my letter dated 10 30 2017 requesting that the Federal Trade Commission
(FTC) make public its investigative reports on the FTC’s investigation into Google’s (now
known as Alphabet Inc.) anticompetitive conduct, and to request that the FTC open a new
investigation into whether Google was engaging in anticompetitive conduct by privileging its
own products in search results over that of its rivals. Additionally, I seek information relating to
the FTC’s enforcement of its 2011 consent decree with Google regarding consumer privacy.

As you know, in June of 2017, the European Union fined Alphabet $2.7 billion for unfairly
highlighting its own services over that of its competitors. The FTC should determine whether
Alphabet has engaged in similar conduct in the United States and whether such conduct violates
the FTC Act. Further, there is evidence that Alphabet is not complying with even the voluntary
commitments it provided to the FTC.’ This alone is a compelling reason for the FTC to open a
new investigation into whether Google was engaging in anti-competitive behavior. Moreover,
while estimates vary, some estimate that Google, across all its platforms, holds over a 90 percent
market share in internet search.2 In mobile, which accounts for over half of all searches,3 its
share is higher.4 Because Google controls an outsized market share for online search and
advertising, it is well worth the FTC’s time to take a second look at this case.

Google now is much larger and more complex than it was in 2012, with substantially more
control over a significant number of markets. In 2012, Google’s full-year revenue was
$50, 1 75,000,000.~ In 2017, the company posted full-year revenue of $110,855,000,000.6 Given
that the company has more than doubled in size since the last time the FTC opened an
investigation, Google’s persistent and increasing dominance since 2013 further justifies opening
a new investigation.

In 2011, Google settled with the Federal Trade Commission in order to resolve charges that
Google deceived consumers when launching its Google Buzz social network in violation of the
FTC act. According to the FTC, the Commission’s 2011 consent decree resolving the settlement
“bars the company from future privacy misrepresentations, requires it to implement a
comprehensive privacy program, and calls for regular, independent privacy audits for the next 20
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years.”7 In order to better understand the Commission’s work regarding Google and its 2011
consent decree, I ask that you provide me with the following information:

1. In 2012, the Electronic Privacy Information Center sued the FTC for failing to enforce
the 2011 consent decree, noting that “Google was proposing to do precisely what the
FTC said it could not -- consolidate user data across various services that came with
diverse privacy policies in order to build detailed individual profiles.”8

a. Please explain why Google’s decision to consolidate user data complies with
Sections 1(a), 1(b), II, and III of the consent decree.

2. In Section III of the 2011 consent decree, the FTC ordered Google to “establish and
implement, and thereafter maintain, a comprehensive privacy program that is reasonably
designed to: (1) address privacy risks related to the development and management of new
and existing products and services for consumers, and (2) protect the privacy and
confidentiality of covered information. Such program, the content and implementation of
which must be documented in writing, shall contain privacy controls and procedures
appropriate to respondent’s size and complexity, the nature and scope of respondent’s
activities, and the sensitivity of the covered information..

a. What standards are used to evaluate the size and complexity of a company like
Google?

b. Has the FTC considered whether Google’s increased size and complexity require
more complex and sophisticated privacy program? If not, why? If so, what
changes has the FTC required to address Google’s increased size and complexity?

c. How does the FTC evaluate the complexity of a company that has seven products
with over one billion users apiece?

3. In Section IV of the 2011 consent decree, Google is required to “obtain initial and
biennial assessments and reports (“Assessments”) from a qualified, objective,
independent third-party professional, who uses procedures and standards generally
accepted in the profession.”°

a. Have the assessments been provided to the FTC? Who has completed these
assessments? Was the person conducting the assessment approved by the FTC?
Who is reviewing these assessments? Please provide any publicly available
documentation.

4. According to the consent decree, Google is ordered to retain “all consumer complaints
directed at respondent, or forwarded to respondent by a third party, that allege
unauthorized collection, use, or disclosure of covered information and any responses to
such complaints.”11

a. Did the respondent [Google~ forward any additional consumer complaints
directed at the respondent to the FTC?

b. Has the FTC ever asked for any complaints?
c. If so, please describe the number, type, and nature of the complaints, and what

action, if any, the FTC has taken in reaction to the complaints.



5. The 2011 consent decree says that “the respondent shall noti~’ the Commission at least
thirty (30) days prior to any change in the corporation that may affect compliance
obligations arising under this order.. ~“I2 How many notifications has the FTC received
from Google and what were the changes?

6. How do you evaluate whether Alphabet is complying with the consent order upon its
announcement of new products and services?

7. Are you coordinating with international competition authorities to share information
about Alphabet’s practices?

8. When Google purchased the advertising network DoubleClick in 2007, the company
originally said privacy would be the company’s “number one priority when we
contemplate new kinds of advertising products.” A 2016 ProPublica report’3 revealed
Google’s change in privacy policy, which allowed it to share data about users between
different Google services. Consumer Rights Watchdog and Privacy Rights Clearinghouse
filed a complaint with the FTC as a result of this change in Google’s policy. Did the FTC
conduct an adequate investigation into these concerns? If not, why?

a. Please provide any publicly available documentation relating to the FTC’s
investigation into these concerns.

9. Since the Consent Decree in 2011, Americans have become more reliant on their mobile
phones and Android services. The Android operating system had a global market share of
over 85° o in the first quarter of 2017 among all smartphone operating systems.’4 The
Consent Decree does not specifically mention these devices or tools.

a. Has the FTC given consideration to Google’s extension of tracking over to mobile
devices and their Android dominance?

Given the impact Alphabet has on our economy and the free-flow of information, the American
people deserve to have this issue looked into on a thorough, ongoing, and regular basis.

We look forward to receiving your response no later than June 20, 2018.

Sincerely,

/
Keith Ellison
Member of Congress

‘Tiku, N. “Yelp Claims Google Broke Promise to Antitrust Regulators.” Wired (September 12, 2018). Online at:
https: www.wired.com story yeI~-cIaims-googIe-broke-promise-to-antitmst-regulators./.
2 Desjardins, J. “How Google retains more than 900o of market share.” Business Insider. (April 23,2018). Online at:
htty: www.businessinsider.com how-google-ret&ns-more-than-90-of-market-share-20 I 8-4?rUK&lR T.



Sterling, G. Report: Nearly 60 percent of searches now from mobile devices. Search Engine Land.
Imps: searchengine and.com report-nearly-60-percent-searches-now-mobile-devices-255025.
“Market share of selected leading mobile search providers in the United States from October2012 to January

2018.” (2018). Statista. Online at: https: www.statista.com statistics 511358 market-share-mobile-search-usa!.
$ “Google 10-K Filing.” Securities and Exchange Commission. (2013). Online at:
https: www.sec.gov Archives/edgar data! 1288776 000119312513028362 d452 I 34d I Ok.htm.
6 “Google 10-K Filing.” Securities and Exchange Commission. (February 2018). Online at:
htt 5: www. e . v Archiv ed ar data/I 2 44000165204417000008 00 10-k 420l6.htm.
~ FTC Office of Public Affairs. “FTC Gives Final Approval to Settlement with Google over Buzz Rollout.” Federal
Trade Commission. (October 24,2011). Online at: https://www.ftc.~ov!news-events/press
releases/201 1/10/ftc-Eives-final-aoDroval-settlement-~oo~le-over-buzz-rollout
“Letter to Senate Judiciary Committee.” Electronic Privacy Information Center. (April 9,2018). Online at:

https: epic.ora/testimony congress EPIC-SJC-Facebook-Apr2O I 8.pdf.
“Agreement Containing Consent Order.” United States Federal Trade Commission. p. 4. (2011). Online at:

https: www.fic.gov s tes/default files docume s/c ses/201 I 3 I 33 googlebuzzagreeorder.pdf.
‘° Ibid. p. 5.
‘‘Ibid. p.6.
12 Ibid. p. 7.
13Angwin, J. “Google Has Quietly Dropped Ban on Personally Identifiable Web Tracking.” ProPublica. (October
21,2016).Onlineat: . • •~!~ I. • !~

identifiable-web-tracking
14 “Global market share held by the leading smartphone operating systems in sales to end users from 1
quarter 2009 to 2nd quarter 2017.” Statista. (2018). Online at:


